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The parties that submitted their dispute to the CCC can try either to reach a com-
promise (also through the first stage - initial procedure of mediation) or the CCC
renders an award. It can be enforced after receiving the enforcement clause by public
court. The CCC’s decisions ares final and binding for the parties. The entrepreneur
does not have to appeal in any way and the awards of the CCCs are final for them.
Contrary to this, the dissatisfied consumer can challenge the judgment of the CCC
through an action for the annulment of the award submitted to the state court. The
state court can challenge the judgment only from formal point of view. An arbitral
settlement has got the effect of res judicata and is directly enforceable. The parties do
not have the right of appeal.

The Insurance Ombudsman (10)

The formation dates back to 1995 and it has operated within the mediation scheme
since the beginning. The main task of this one is to represent and protect consumer
interests of the insured and beneficiaries under insurance contracts. This activity in-
cludes also members of pension funds and vocational pension plans. Such mediation
is free of charge.

According to the report for 2004 the 10 received 4235 complaints; most of them
concerned car insurance issues (58 %).

In 2004 the IO established conciliation court, which is an arbitration body, for
settling disputes arising out of insurance contracts. The scheme of organization and
functioning is similar to the CCC. However, there are some essential differences - this
body, similarly to the IO, has nationwide jurisdiction. This procedure is not free of
charge, an initial registration fee amounts to 15 PLN; the value of complaint should
not be less than 1000 PLN (approx. 250 ). There is also another charge called arbitra-
tion fee; this depends on the value of complaint and includes the costs of arbitrator’s
activity within the procedure. The lower limit is 100 PLN.

Banking Arbiter (BA)
Is an ADR for banking sector, established in March 2002 by the Association of Polish
Banks as a private, business’ scheme.

The BA decides about all kinds of disputes arising from banking contracts with the
exception of contracts of value exceeding 8 000 PLN (approx. 2 000 ). The procedure is
not free of charge, nonetheless the fee is symbolic and amounts to 50 PLN, but in cases
where the value of complaint is lower than 50 PLN, the fee is reduced to 20 PLN.

The BA’s awards are final for the bank and the bank has to reimburse the fees borne
by the consumer during the procedure, including application fee. Consumer is not
bound by such decision and they retain the right to seek redress in the public court.

During the year the BA 2004 received 813 claims. Till the end of last year awards
were rendered in 746 cases, including:

51 for the client

68 amicable settlements

137 for the bank

490 concluded by return or by rejection of claim
Cases by subject:

131 bank accounts and investments

454 bank credits

98 electronic payment instrument

130 other cases



As a consequence of new regulations introduced by the Act on Telecommunica-
tion Law new ADR schemes were set up at the end of 2004. According to the new EU
recommendations

The Office of Telecommunications and Post Regulation (OTPR)
This is a government regulatory body for communications and postal services sec-
tors has become a mediator within the area of communications (services, namely
telephoning and cable TV and postal services). The OTPR operates as a mediator at
the national level.

During the course of mediation proceedings, the OTPR acquaints the service pro-
vider with the consumer claim, presents the provisions of law applicable to this case
and possible proposals for a conciliatory settlement to the dispute by the parties.

To enter a mediatory procedure a consumer is obliged to pay the fee of 5 PLN (ap-
prox. 1 €) for the claim and 0,50 PLN for each attached document. A claim should
contain two important statements of complaint, namely:

» consent for the future amicable settlement of dispute and indication of most
satisfactory solution

» confirmation internal complaint procedure of the serviceprovider has been
completed.

The President of the OTPR revokes a mediation proceeding if the case has not been
settled in a conciliatory manner. The consumer is not bound by the mediator’s settle-
ment offer and they still retain the right to seek redress in court.

Within the same area of communications services is the process of establishing the
Court of Conciliation affiliated with the OTPR is nearing completion. The formation
of the permanent consumer arbitration court is based on agreement on the founda-
tion agreement concluded between the President of the OTPR and non-governmental
organizations which represent consumers and entrepreneurs. The administrative costs
for the functioning of arbitration courts are covered by the President of the OTPR.

Also an e-commerce consumer complaint board project connected with European
certification system Euro-Label based on the Code of practice is developing fast. This
project is being developed with an assistance of the Office for Competition and Con-
sumer Protection.

In order to present the whole picture of Polish ADR system it is important to
indicate the essential roles of NGOs, especially the Consumer Federation, as well as
district and municipal consumer advocates. These institutions provide crucial assist-
ance and guidance to individual consumers, also in cross-border cases. At the same
time, such administration regulatory bodies like: Energy Regulatory Office, Civil Avia-
tion Office, Office for Rail Transport have strong competences within the individual
consumer cases.



2.5 ADR scheme in Germany

Christian Moritz, Head of ECC Kehl

The status of ADR-bodies

The ADR bodies are mostly hosted and run by chambers, guilds, associations, fed-
erations or other professional organizations. Very few are hosted by consumer or-
ganizations like the Internetombudsman who is hosted by a consumer organization
called Verbraucherinitiative e.V., the ADR-body for public transport in the region of
Northrhine Westphalia which is hosted by the regional consumer organization (Ver-
braucherzentrale Nordrhein-Westfalen). Another important ADR-body in the field of
passenger transportation (bus, train, airplane, ferry etc.) has been newly created by
the Verkehrsclub Deutschland e.V. that is financed during a pilot period of three years
by the Federal Government.

All ADR-bodies are not legal entities but only integrated services of corporate (legal)
entities. Besides the ADR-function these legal entities assume many other functions
not related to ADR.

The establishment of many ADR-bodies dates back to the 1960s and 70s. Some have
been established more recently in the 90s and even in the last two years.

How the ADR-bodies are organized

Germany is home to several hundred institutions (approximately 500) providing
alternative dispute resolution services. The high number is explained by Germany’s
federal structure. The jurisdiction of many institutions — for instance those in the
area of skilled crafts, automobile trade or retail — is limited to a single state or to one
or a few municipalities. In contrast to this, many institutions in the financial services
sector (including the insurance industry) and the area of telecommunications cover
the whole country.

The terms used to denote the different alternative dispute resolution bodies vary
depending on the “Bundesland” (federal state) as well the branch of industry. Usually,
one of the following terms will be employed:

“Schiedsstelle”, ”Schlichtungsstelle, ”Einigungsstelle’, ”Vermittlungsstelle”, ”Giitestelle”
or "Ombudsmann’”.

The ADR-tribunal usually consists of only one member (most commonly this will
be a fully qualified lawyer with special knowledge of the particular industry). In some
cases, the ADR-tribunal consists of three or five members with one fully qualified
lawyer as chairman, and members of the relevant industry and/or consumer associa-
tions as assessors.

Main task of the ADRs

The ADR-bodies are not set up with the aim of completely replacing court litigation.
The applicant can terminate the proceedings anytime without having to state his or
her reasons for the termination.The system of alternative dispute resolution is usually
based on the voluntary participation of the disputing parties.

In certain cases, however, state law of the “Bundeslinder” can prescribe an obliga-
tory attempt at conciliation (”Giiteversuch”) as a prerequisite for subsequent court
proceedings (see § 15a of the Introductory Law to the German Code of Civil Procedure
[EGZPO]). The obligatory attempt at conciliation is also limited to parties residing






Bundesrechtsanwaltskammer [Federal Chamber of Lawyers], Deutscher Anwaltverein
[German Bar Association)]

Financial Services

Versicherungsombudsmann e.V. [Ombudsman for the insurance industry]
Ombudsmann fiir die private Kranken- und Pflegeversicherung [ Ombudsman for the
private health and long term care insurance)

Ombudsmann der Landesbausparkassen [Ombudsman for the public building socie-
ties]

Ombudsmann der privaten Banken beim Bundesverband deutscher Banken [Private
bank’s ombudsman at the Federal Association of German banks]

Ombudsmann der 6ffentlichen Banken beim Bundesverband Offentlicher Banken
[Public bank’s ombudsman at the German Association for public banks]

Deutsche Bundesbank Schlichtungsstelle [ADR-body of German Federal Bank]
Ombudsfrau der privaten Bausparkassen, [Ombudswoman for the private building
societies]

Ombudsmann der deutschen genossenschaftlichen Bankengruppe [Ombudsman of
the German cooperative banking group]

Deutscher Sparkassen- und Giroverband [ German Savings Bank Association] [ Contacts
for Ombudsmen/women on the regional level]

Funeral Homes
Schlichtungsstelle des Bundesverbands Deutscher Bestatter [ADR-body of the Federal
Association of German Undertakers]

Pharmacists and doctors

Pharmacists and doctors have established ADR-bodies; Contact via the regional
chamber or via the Bundesiarztekammer, [German Medical Association], the Bun-
deszahnirztekammer, [ German Dental Association], the Bundesvereinigung Deutscher
Apothekerverbinde [Federal Union of German Association of Pharmacists)

Public Transportation
Verbraucher-Zentrale NRW [Consumer Association NRW] Schlichtungsstelle Nah-
verkehr,

Retail

ADR-bodies are available at the regional or local level. Contact can be established via
the local chamber of commerce and industry (IHK) or via: Deutscher Industrie- und
Handelskammertag [ German Association of Chambers of Commerce]

Skilled Crafts

ADR-bodies are available on the level of the local or regional trade guilds or chambers
(bakers, electricians, coiffeurs, butchers, painters, carpenters, etc.). Contact can be
established through the local or regional professional organisations as well as via the
Zentralverband des Deutschen Handwerks (German Confederation of Skilled Crafts)

Tax advisors
ADR-bodies with the chamber of tax advisors at the respective location (“Landes-
teuerberaterkammer”).
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Telecommunications and Posts
Regulierungsbehorde fiir Telekom und Post [Regulatory Authority for Telecommunica-
tions and Posts|

Exceptions (deadlines, value limitations, other exceptions)
There is no limitation concerning the value at stake. As to deadlines, some ADR-bodies
require application for ADR after a certain period of time following the occurrence of
the grievance that is much shorter than the legal limitation of guarantee or claim.
The application for ADR will be denied if the statute period of limitations applicable
to the dispute has already expired and the other party pleads the limitation.
The application is only admissible, if
» The applicant is asserting a breach of his (own) rights
» No court or other dispute resolution body has dealt with or is currently dealing
with the given dispute
» The applicant has attempted an amicable settlement with the opposing party
prior to the application.

How the cases are handled

The various ADR-bodies follow different procedures in providing ADR. However, they
all share the common goal of providing services with as little bureaucracy as possible.
Of course, certain standards have to be adhered to in order to insure legal security
and feasibility of the service.

The specific procedure followed by a certain dispute resolution body can be gathered
from its rules of procedure (”Schlichtungsordnung”). The applicable ”Schlichtungsor-
dnung” can be requested either from the individual institution providing the service
or from the German national contact point for ADR (ECC-Kehl) and will be made
available to the consumer by mail, fax or e-mail.

The ”Schlichtungsantrag” (application for conciliation) is used to call upon the
help of a certain ”Schlichtungsstelle” (ADR-body) in bringing about an out-of-court
settlement

The ”Schlichtungsstelle” will review the application from the consumer and keep
the consumer informed about further developments.

Voluntary Participation
Participation in the proceedings is usually a voluntary matter for both parties. As an
exception, participation of the entrepreneur may be stipulated by the by-laws of his
professional organization.

Oral or written proceedings
Depending on procedural rules, reasonability and pertinence, the proceedings will be
conducted either orally or in writing.

Costs

The proceedings are conducted either free of charge or for a modest fee, whose amount
varies with the Institution involved. Each party bears its own costs. Expenses (such as
postage) are not reimbursed.

Evidence

The ”Schlichtungsstellen” usually do not hear witness testimony. Evidence in writing
is taken into account, though. The members of the tribunal (”Schlichter”) are bound
to confidentiality.
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Form of the decision

Depending on the procedural rules governing the proceedings, the tribunal will either
be conducting the proceedings in a proactive form by rendering a decision, proposing
alternative solutions or giving certain recommendations to the parties or merely by
using mediative skills to help the parties come to an amicable agreement.

The result of the proceedings is communicated to the parties in writing. If the ADR-
tribunal renders a decision or a proposal for an amicable settlement, it will explain its
underlying reasoning, taking into account the applicable law as well as the principles
of fairness and equity. A reopening of the proceedings is usually not possible.

Some advice for the applicant on completing the application:

» Supply your name and address as well as those of the opposing party in full.
If applicable, name the legal counsel authorised to represent you and include
his power of attorney.

» Affirm that the matter in dispute is not pending in court.

» Describe the efforts you made up to this point in trying to rectify the matter
with the opposing party (e.g. by means of a letter of complaint or similar
correspondence).

» Describe — in short — your grievance and relate any information that may be
relevant regarding the situation. State your demands; explain what exactly it
is you want the opposing party to do.

» Substantiate your claim by enclosing copies of all relevant documents
(e.g. copies of the contract, invoices or other papers or communication).
Mark the passages you want to object to or give special emphasis. List
all documents you are supplying with your application on a separate
sheet of paper.

» Sign the application and send it to the appropriate ”Schlichtungsstelle”. The
use of registered or certified mail is advisable.

Costs for the consumer to have a case tried
The proceedings are conducted either free of charge or for a modest fee, whose amount
varies with the Institution involved. Each party bears its own costs. Expenses (such as
postage) are not reimbursed.

In the most cases the consumer does not have to bear any fees for the ADR-proce-
dure. Only very few ADR-bodies demand moderate fees of 20 to 50 €.

Can the consumer be present when the case is tried?

Depending on procedural rules, reasonability and pertinence, the proceedings will be
conducted either orally or in writing. If it is in writing there will be no hearing where
the consumer could be present.

How long time does it take to have a case tried?

There is no statistical data about the length of ADR-procedures. Pursuant to the
experience of the ECC-Germany (Kehl) ADR-procedures vary between one and five
months.

What happens if the seller doesn’t comply with the decision of the ADR?

Settlements concluded before an ADR-body established or recognised by the state
administration of justice are executory titles in the sense of the German Code of Civil
Procedure (§ 794 ZPO). In fact, the vast majority of ADR-bodies do not fall under
this category.
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Other forms of settlement are deemed contracts and can be enforced via civil
court action.

Limitation of court actions

As long as the statute of limitations for a given dispute has not expired, entering into
ADR proceedings bears a distinctive advantage in that the period of limitations will
(usually) be suspended until the end of the proceedings. The prospects of success for
a subsequent court proceeding can therefore not be impaired by first attempting to
achieve an out-of-court settlement.

As a prerequisite for the period of limitations to be suspended, the opposing party
must have been notified of the application for conciliation (“Schlichtungsantrag”)
by a dispute resolution body established or recognised by the state administration of
justice or — if both parties agree to seek conciliation — by any ADR-body (see § 204
para. 1 lit 4 of the German Code of Civil Procedure).

The period of limitations will also be suspended for the period of time you are
“merely” negotiating with the opposing party.

Cross-border cases, how are they handled by the ADR?

ADR-bodies do not treat cross-border cases different as national cases. (But for some
shortages see the activity report for 2004 on page 18.)

Applications can only be made in German. However, the national contact point for
ADR (ECC-Kehl) has translated some application forms in English. Still, the infor-
mation to be filled in in these application forms have to be in German. Also hearings
will only be conducted in German. Translation would be an extra service that is not
offered by the ADR-bodies but have to be organised and paid by the applicant himself.
- Many ADR-bodies do not have websites.

A short description of a cross-border case that has been tried by an ADR
A consumer from Luxembourg had charged a German craftsman with the installation
of windows at his house in Luxembourg. During the installation one of the employees
of the German company caused damage at the fagade of the building. According to
an expertise the costs for the repair of the damage were at about 2000 . The German
company however only offered a compensation of 1.000 for the consumer. Via the
ECC Luxembourg and the ECC Germany was then initiated an ADR-procedure at the
Chamber of Craftsmen in Trier.

After having examined the written statements of both parties, the ADR-body sched-
uled a date for a hearing. As a result of the procedure, after only three months in total,
the consumer in the end got reimbursed completely by the German craftsman.
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2.6 ADR scheme in Denmark

By Christine Maxner, laywer FS, Denmark

The Danish complaint handling system consists of a general public funded Consumer
Complaint Board - that covers a broad spectre of consumer complaints — and 13
private sectorial complaint boards that are financed by the different lines of business.
The Minister of Family and Consumer affairs approves the private complaint boards
and it is our experience that they are very effective and highly respected.

The Danish Act on Consumer Complaints forms the legal basis for the complaint
handling system in Denmark. (See http://www.forbrug.dk/english/laws/act-on-
consumer-complaints/act-on-consumer-complaints/)It states that complaints filed
by consumers regarding goods, work and services may be referred to an approved,
private complaint or appeal board, or the Danish Consumer Complaint Board, for
hearing. A complaint may relate to all aspects of the legal relationship between the
parties.

Consumer complaint board

Powers

The Consumer Complaint Board was established in 1975 and is an impartial, public
funded complaint board. The Board deals with complaints from private consumers
concerning goods, work and services provided by businesses. Public authorities or
public institutions may not lodge complaints. Complaints may be lodged against a
party who can be sued in a Danish court under the general provisions of Danish law
in respect of the matter with which the complaint is concerned.

The Danish Minister of Family and Consumer Affairs has laid down regulations
governing the scope of the Board’s activities in the executive order on consumer com-
plaints. The executive order is attached as an annex to this note.

Certain goods and services are exempt from the Board’s jurisdiction under these
regulations, e.g. vehicle repairs and services provided by craftsmen.

Maximum and minimum limits have also been specified under which the price
of the goods or service must be at least DKK 800 (104 €) and not more than DKK
100,000 (13 €) for complaints concerning textiles and shoes, the figure must be at
least DKK 500 (65 €) and for motor vehicles DKK 10,000 (1 301 €).

Procedure

A complaint is dealt with on the basis of written documentation, and the parties during
meetings of the Board may not make oral statements. A complaint may be referred to
the Board only if it has already been addressed to the business concerned.

Structure

The Consumer Complaint Board consists of a chairman and members representing the

interests of consumers and trade and industry. The chairman must be a judge and may

not have any specific affiliation to consumer or trade and industry organisations.
The Minister of Family and Consumer Affairs appoints the consumer and trade

and industry representatives for four years at a time, on the recommendation of the

organisations concerned.
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Fee payable to the Board
The fee for hearinga complaint is DKK 150 (19,5 ).If the consumer is upheld in a com-
plaint, or the case must be rejected as inappropriate, the complaint fee is refunded.

Nature of the decision

Decisions are not binding or enforceable. However the compliancerate is more than
85 %. When the Board has made a decision, either party may bring the matter to court.
If the Board’s decision is not complied with, the secretariat may bring the matter before
the courts at the request of the consumer and on his behalf.

Enforcement
As already stated, decisions are not binding. If a decision is not complied with by a
business, the case may be brought before the civil courts. Such cases are subject to
special regulations under which the consumer may receive legal aid. Under a special
scheme, the Danish Consumer Council may also bring a decision to court.

An innovation in this area is a list published on the Internet — www.forbrug.dk
— (Firmatjek) listing businesses that have not complied with Consumer Complaint
Board decisions. However, if the business wants the case brought to court, its name
may not be published until final judgement is pronounced in the case.

Language
Complaints that are handled by the Consumer Complaint Board may be written in
Danish, Swedish, Norwegian and English.

Cross-border cases, how are they handled? / Describe a case that has been tried
Cross-border cases are handled in the same way as any other case. The Secretariat will
have the relevant written information translated if necessary. However the considera-
tion may be difficult (or even impossible) to carry through if the goods in question
are located in another country.

Cases per year

Though the last years the number of consumer complaints filed with the Consumer
Complaint Board have increased with more than 50 % from 3.100 in 1996 to more
than 4.800 in 2002. In 2004 the number of cases was about 3.700.

Approved private complaint and appeal boards

In addition to the Consumer Complaint Board there is a number of private complaint
and appeal boards that are approved by the Minister of Family and Consumer Af-
fairs.

The Minister may approve the establishment and the bylaws of private complaint
boards, which comprise specific trades or other well-defined areas. Such approval may
only be granted if the bylaws of the complaint or appeal board contain provisions
regarding the composition of the board and a review procedure that is satisfactory
for the parties, and provisions regarding payment of fees and costs. An approval may
be issued for a limited period of time and may be revoked if the preconditions for
approval are no longer deemed to exist.

The Minister has laid down an executive order on consumer complaints regarding
approval of private complaint and appeal boards.

26


 http://www.forbrug.dk 

The Minister of Family and Consumer Affairs has approved the following complaint
boards under the Consumer Complaints Act.
e Energy Supplies Complaint Board
e Complaint Board of Danish Securities and Broking Companies
e Insurance Complaint Board
e Complaint Board for Hotel, Restaurant and Tourism
e Cavity Insulation Complaint Board
e Complaint Board for Building Expert Technicians’ Examination of Houses
e Complaint Board of Investment Funds
e Driving Schools Complaint Board
e Property Transactions Complaint Board
e Complaint Board of Banking Services
e Mortgage Credit Complaint Board
e Travel Industry Complaint Board
e Telecommunications Complaint Board

Web-site
On the web-site of the Danish Consumer Agency: www.forbrug.dk you can find in-
formation about the Consumer Complaint Board — both in Danish and in English,
and about the private complaint boards - only in Danish.

The Executive Order on Consumer Complaints, see http://www.forbrug.dk/eng-
lish/laws/act-on-consumer-complaints/executive-order-on-consumer-complaints/

List of private complaint boards
@ Energy Supplies Complaint Board
Ankenavnet pa Energiomradet
Nyropsgade 30
1780 Kgbenhavn V
Phone.: +45 72 26 82 00 Telefontid mandag - fredag kl. 9-12
ax: +4533 18 14 29
www.energianke.dk
E-mail: post@energianke.dk

® Complaint Board of Danish Securities and Broking Companies
Ankenavnet for Fondsmaeglerselskaber
Osterbrogade 62, 4.sal
2100 Kebenhavn @
Phone: +45 35 43 25 06
Fax: +45 3543 71 04
www.fondsmaeglerforeningen.dk/ankenaevnet.htm

® Insurance Complaint Board
Ankenavnet for Forsikring
Anker Heegaards Gade 2
1572 Kgbenhavn V
Phone: +45 33 15 89 00
www.ankeforsikring.dk
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® Complaint Board for Hotel, Restaurant and Tourism
Ankenavnet for Hotel, Restaurant og Turisme
Barsen
1217 Kgbenhavn K
Phone: +45 35 36 51 21
Fax: +45 72 25 56 44
www.hrt-ankenaevn.dk

® Cavity Insulation Complaint Board
Ankenavnet for Hulrumsisolering
c¢/o Dansk Industri
Att.: Jens Norgaard
1787 Kebenhavn V
Phone: +45 33 77 33 77
www.ankenaevn.dk

® Complaint Board for Building Expert Technicians’ Examination of
Houses
Ankenzvnet for Huseftersyn
Kristianiagade 8
Postbox 2645
2100 Kgbenhavn @
Phone: +45 35 25 02 40
Fax:. +45 35 25 37 38
www.husanke.dk
E-mail: info@husanke.dk

® Complaint Board of Investment Funds
Ankenavnet for Investeringsforeninger
Dsterbrogade 62, 4. sal
2100 Kgbenhavn @
Phone: +45 35 43 25 06
Fax: +453543 71 04
www.ifr.dk/composite-672.htm

@® Driving Schools Complaint Board
Ankenavnet for Kereundervisning
Ellested
5853 Orbxk
Phone: +45 63 33 15 19

@ Property Transactions Complaint Board
Klagenavnet for Ejendomsformidling
Islands Brygge 43
2300 Kgbenhavn S
Phone: +45 70 25 36 66
Fax: +45 32 64 45 98
www.ejendomsmaeglernaevnet.dk
E-mail: info@ejendomsmaeglernaevnet.dk
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® Complaint Board of Banking Services
Pengeinstitutankenavnet
Osterbrogade 62, 4. sal
2100 Kebenhavn ©
Phone: +45 35 43 63 33
Fax: +45 3543 71 04
www.pengeinstitutankenaevnet.dk

® Mortgage Credit Complaint Board
Realkreditankenaevnet
Nybrogade 12, Parterre
1203 Kgbenhavn K
Phone: +45 33 12 82 00
www.ran.dk

@® Travel Industry Complaint Board
Rejse-Ankenzgevnet
Skodsborgvej 48 C, 1.
2830 Virum
Phone: +45 45 46 11 00
www.rejseankenaevnet.dk
E-mail: rejseankenaevnet@rejserejsegarantifonden.dk

® Telecommunications Complaint Board
Teleankenzvnet
Norre Voldgade 438, stuen
1358 Kgbenhavn K
Phone: +45 33 18 69 00
www.teleanke.dk
E-mail: teleanke@teleanke.dk
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2.7 The Swedish National Board for Consumer
Complaints

By Torsten Palm, head of information unit, ARN

The Board is an independent public body directly reporting to the Government (Min-
istry of Agriculture). The procedure is free of costs for the parties.

The Board was set up in 1968 to offer consumers an alternative to the court pro-
cedure and to give the consumers a simple, fast and inexpensive but still just way to
get disputes considered and tried.

The Board has a website, www.arn.se, which offers a short information in several
languages (Arabic, English, Finnish, German and Spanish) besides Swedish.

Tasks

1. The main task is to consider disputes between consumers and traders
concerning a product, service or other utility that is provided primarily for
private use (consumer disputes) and to provide recommendations on how
the dispute should be resolved.

2. Expressing views on consumer disputes at the request of courts.

bt

Support the municipal consumer adviser’s work.
4. Inform consumers and business operators about the legal practice of the
board.

Exceptions

There are some exceptions stated in the Ordinance of the Board. These are:

1. Purchase of real estate and tenant-owner apartments.

2. Lease of real estate either.

3. Health and medical care.

4. Services of authorised lawyers, barristers.

The Board has also a possibility to make exceptions for types of complaints that are
not suited for the procedure used by the Board, e.g. disputes where medical expertise
is needed, gambling and lotteries, food and drinks.

Structure
A President leads the Board with a vice President as substitute. They must be experi-
enced judges. There is a secretariat at the Board, which prepares the cases, provides sup-
port to the municipal consumer advisers and is responsible for information activities.
There are also 18 departmental chairpersons attached to the Board. They function as
chairmen at the Board’s meetings. The department chairpersons must also be experi-
enced judges. They are appointed by the Government for a term of three years.
There are also about 250 so-called sector representative members. They represent
both business and consumer interest. They are not representatives of the parties in the
sense that they are to speak for or otherwise support a party in a dispute. They must
be impartial in the individual dispute. The sector representatives are appointed for a
three-year period by the President of the Board upon recommendation of authorities
and organisations nominated by the Government.

The departments
The Board operates on thirteen different departments:
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General Department: goods and services that do not belong to any other department,
e.g. sporting goods, optics, removal assignments.

Banking Department: services carried out by banks, financial institutions, brokerages
etc.

Housing Department: goods and services concerning housing and electricity.
Boating Department: sailboats, motorboats and boating accessories.

Electronics Department: electrical domestic appliances and home electronics.

Estate Agents Department: disputes between consumers and estate agents

Furniture Department: furniture

Insurance Department: insurances

Motor Vehicle Department: new and used cars, motorcycles, tyres etc.

Travel Department: travel, cabin or cottage rental etc.

Shoe Department: shoes and boots.

Textiles Department: clothes, household textiles and furniture.

Cleaning Services Department: services provided by laundries.

Financial limits

A case can only be accepted for consideration if the claim is above a specified financial
limit, unless the case is of interest in principle or there are special reasons for deviating
from the financial limit.

Present limits:

» 500 SEK (55 €); matters relating to the shoes, textiles, or general
departments

» 1000 SEK (110 €); matters relating to the electrical, motor, travel, furniture
and laundry departments

» 2000 SEK (221 €); matters relating to the bank, boat, estate agents, housing
and insurance departments.

Time limit
The consumer has to notify the Board within six months of the trader having com-

pletely or partially rejected the claim. The Board is free to try matters notified later if
there are special reasons for departing from the normal procedure.

Jurisdiction
The board normally accepts consumer disputes against
a) all Swedish business operators
b) foreign business operators with business premises in Sweden
c) foreign business operators when the contract concerning the product or service
was made in Sweden
d) foreign business operators when the contract concerning the product or service
may have been made abroad but the marketing took place in Sweden, the
consumer is a resident in Sweden and it is not obvious that a recommendation
will be without effect.
The board normally reject cases where foreign law must be applied. The reason is that
such disputes cannot be dealt with in such a rapid and inexpensive manner, as is one
of the pre-conditions for the operations of the board.
The board normally only accepts correspondence in Swedish.
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Procedure

The procedure of the board is purely written. The parties are not entitled to attend
at the meetings. If the board considers that verbal evidence is necessary, it rejects the
case.

The complaint can be made in a letter, but we prefer that the consumer use one
of our special forms. For the moment there are eight different forms designed for the
various department. The consumers can get those forms from the local advisers, at
public libraries or directly from the Board. They are also available at our web site.

The Board also accept complaints made on the special form developed by the
European Commission.

The incoming applications are handled by caseworkers. When both parties have
given their view on the matter and sent the evidence they want to refer to the case will
be presented to the department in question for consideration. If the case is of a clear-
cut nature or if the trader has not answered to the Board the decision can be made in
a simplified manner, without participation of the sector representatives.

Department sessions
A department comprises a quorum when the chairperson and four sector representa-
tive members are in attendance. But a department also comprises a quorum with
the chairperson and two sector representative members, unless one of the member’s
requests that four sector representative members should participate. Of the members
who represent the consumer interest and the business interest, equal numbers shall
participate from each side.

The Board applies rules in the relevant consumer or other civil laws.

The members of the Board may make a reservation by presenting a dissenting
meaning, which is noted in the written decision.

Delegation
Clear-cut cases, cases where the outcome is obvious or where the business operator has
failed to give an answer, may be decided without the participation of the representative
members. These cases may be decided by the President of the Board or be delegated
to other officers at the secretariat.

A general delegation has also been given to the caseworkers to eject applications
concerning goods and services that are excepted, claims under the financial limits and
time limit and cases where the parties reach an agreement.

Plenary Sessions

The Board can transfer certain disputes for decision in a plenary session. This will be
done when a dispute is of a more principle interest and the chairman of the Board
sees a need for a uniform application of the law. A plenary session comprises a quo-
rum when the chairperson or vice-chairperson of the Board, at least two-thirds of
the chairpersons of the departments together with at least four sector representative
members are in attendance. Equal numbers of the sector representative on each side
shall participate.

Class actions

The Board may consider consumer disputes between a group of consumers and a
business operator if
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1. There are several consumers, who may be assumed to have claims against the
business operator based on fundamentally similar grounds,
2. The disputes concern matters that may be considered by the board, and
3. A consideration of the disputes is justified from the public viewpoint.
Disputes of this kind are taken up for consideration upon application of the Con-
sumer Ombudsman or by an association of consumers or employees.

Inspection Opinions

If it becomes appropriate in a case to obtain an inspection opinion, the consumer
must normally obtain this himself and also pay the costs for it. If the consumer’s
claim is granted, the board usually recommends the business operator to reimburse
the inspection costs incurred by the consumer.

Number of cases
The Board received 8 447 complaints in 2004 (8 881 in 2003).

Processing times
A case that is considered by a Board department was in 2004, on average, determined
in 5,3 months.

For cases that are determined without sector representative members, the process-
ing time 2004 was on average 2,4 months.

Nature of the decisions

The decisions of the board are formulated as recommendations to the parties. They
are not legally binding. It is not possible to appeal against a decision of the Board but
the parties have a possibility to plea to the Board for a reconsideration of a case. This

must be done within two months from the day of the decision and certain criteria
must be fulfilled.

Compliance with the decisions of the board

74 percent of the recommendations were complied with in 2003. The Board has no
power to inforce it’s decisions, but the sellers risk bad publicity if they do not com-

ply.

Cross-border disputes

The Board can try applications from consumers from other countries if they have a
dispute with a Swedish company. Applications against foreign business operators who
does not have business premises in Sweden are normally rejected. In these cases the
Board informs the consumer of the possibility to turn to the Swedish ECC.
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3. Summary of Workshops

Workshop |

concentrated on the question How to get the business organizations to accept
and respect the ADRs?

The benefits from taking part in an ADR system have to be obvious for the sellers/
traders. The costs for the traders, if they are sued and brought before court, are much
higher than if cases are tried by an ADR. The process in court will probably take much
longer time than in the ADR. Furthermore an ADR that is set up just for consumer
cases - or just for one certain type of disputes — will be more competent to solve these
disputes than ordinary courts that try consumer disputes only occasionally.

One idea that was brought forward was to have a so-called “white list” for companies
that comply with the decisions of the ADRs. In Spain this system is already working.
The company must sign a “commitment of adhesion” to the Junta Arbitral commit-
ting the company to accept this method of solution for any further conflict that may
arise between the company and the consumers. In addition, the company is entitled
to use in its advertising, documents and invoices the hallmark of being adhered to the
consumption arbitration system as an added warranty of quality of its products and
services. This is a well functioning system that could be “exported” to other European
countries. For example a designated European logo could be created for companies
that always comply with the decisions of the ADR. The trader could use this logo in
marketing activities. A “trustmark for free” could be established if the companies make
a one-sided declaration that they will respect the ADR. Through this trustmark the
companies can gain market advantages. The experience of the participating ECCs is
that today many big companies have excellent after sale service. The problem often
lies with smaller companies and sometimes with e-commerce traders where the after
sale service is far below average standard.

According to the participants it is very important to establish ADRs and make
them well functioning at domestic level first. At a later stage, with more experience,
cross-border cases can be tried. There might be a problem with applicable law; the
Rome Convention should be applied but this does not seem to be the case, due to
lack of resources.

The ECCs can encourage the development of new ADRs by publishing reports iden-
tifying consumer problems as well as the need for more ADRs. It might be a problem
that some cases go directly to ADRs without passing the ECCs. One of the ECCs task
is to help the consumer to monitor their case or dismiss obviously pointless cases.

Workshop 2

concentrated on the question How to develop existing ADRs?

The ECC network has an important role to promote functioning ADRs, such as for
example the Junta Arbital de Consumo in Spain or Fahrzeuggwerbe in Germany. This
is a way of putting forward the good examples for others to follow.

The workshop highlighted the need to involve trade associations in this work and
to show them the benefits of adhering to ADR schemes.

It was suggested that small conferences could be arranged where ECCs invite trade
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associations to discuss problems in certain areas. One proposal was to arrange a sec-
ond Baltic Sea seminar and invite trade organisations from more than one country.
Thus, an organisation that participates in a national ADR scheme and complies with
their decisions could inform organisations from other countries about the benefits
of these systems.
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4 Conclusions

The objective of the European Consumer Center’s Network is to provide a full service
to consumers from information to dispute resolution in order to enable them to take
full advantage of the internal market. To reach this goal it is essential to have a strong
consumer protection system. Among other things it is necessary to have well func-
tioning ADR bodies in the Member States. The existing out-of court schemes vary to
a wide extent. In some countries there are ADR bodies that have been functioning for
along time. In others, ADR bodies hardly exist or they can only solve certain types of
disputes. Without well functioning ADRs the ECC Net does not have an appropriate
tool by which the consumers can have disputes tried in a simple way. If there is no
such tool the consumers will have no access to justice and they will most probably
loose confidence in the internal market as a result.

When it comes to the Member States around the Baltic Sea it is clear that the
present ADR situation varies a lot. The Nordic system, with ADR bodies that try a
wide variety of disputes or with specific bodies for certain branches, have been well
functioning since many years.

Estonia is one step ahead when it comes to creating ADR compared to Latvia and
Lithuania. According to the participants of the seminar it is necessary for the newly
started ADRs to become well functioning for domestic cases before cross border cases
are tried. In Poland there is a there is a need for adjustments in the diversified but
also complex ADR system.

The present ADR situation in Germany is very complex and it is not easy to get an
overview of the system, neither for German consumers nor for consumers from other
MS. Therefore; ECC-Net must be able to assist consumers in finding the right ADR
and inform them about the ADR proceedings. The participants of the seminar find it
very positive that a nationwide ADR for travel disputes is being created for German
consumers as well as for foreign consumers. One question is how Germany can be
influenced to create more nationwide ADRs, for example when it comes to disputes
between consumers and car sellers. Today we know there are great problems in this
sector with many cross border cases.

The creation of so called “white lists” or trustmarks for companies that comply
with the decisions of the ADR bodies can be one positive way to market the ADRs as
well as the serious business companies.

How do we continue to stimulate and debate the present ADR situation in the dif-
ferent Member States? The participants of the seminar strongly emphasised that this
complex issue must be approached from different angels. One suggested way was to
have regional seminars, like the Baltic Seminar, where both representatives and from
the consumer side and from trade organizations could participate.
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5. Annhexes

5.1 Invitation

Stockholm the 4™ of March 2005

Invitation to the Baltic Sea seminar
on ADR promotion

Purpose

Well functioning ADR bodies are essential to the consumers in Europe. In order to give
some tools to the Member States, who at present have no ADRs or ADRs that need to
be improved, Konsument Europa is arranging a one-day seminar on ADR promotion.
With more knowledge of good solutions and best practices the ECCs can influence the
policy makers and assist their respective countries in developing ADR schemes.

Background

The existing out-of court schemes in the European countries vary to a wide extent.
In some countries there are ADR bodies that have been functioning for a long time.
In others ADR bodies hardly exist or they can only solve a certain type of disputes. In
our daily work as a clearinghouse we have seen big problems with the ADR situation.
Without functioning ADRs the consumer cannot feel confident when shopping cross
border. And the ECC net will not be a strong network!

One of our tasks as an ECC is to give assistance in the development of ADR schemes.
To develop such schemes is a long-term work. In order to create awareness of how
the ADR bodies work, what kind of cases the try and how they are functioning this
conference is arranged.

Program
Presentation of the present ADR situation (V2 day) in the different participating
countries. How are the ADRs organized? What kind of disputes do they solve? Do the
sellers comply with the decisions of the ADR? What efforts are being taken to create
new ADRs?

One participant from each country will be asked to give a 10—15 minutes presentation.
Speakers will be asked to send in their presentation beforehand in writing. (Further
instruction will follow on this point.)

Workshop (%2 day). How can the network cooperate and work to assist and stimulate
the creation of new ADR bodies and better functioning ADRs? Ideas, efforts, brain-
storming. Conclusions.

Result

The seminar will be documented in a report with all presentations and ideas, conclu-
sions etc from the workshop.

37



Practicalities

When and Where? In central Stockholm, Sweden on Friday the 27" of May
2005.

Who is invited? ECC in Denmark, Estonia, Finland, Germany, Latvia, Lithuania
and Poland. Recommendation, two or three persons from each country. You are free
to bring one person from your national or equivalent ADR.

Costs: You have to pay for your own costs for travels and accommodation.

Language: The conference language will be English, sorry no interpretation.

Application form: See attached document. To be sent in not later than the 1** of
April.

Most welcome to Stockholm in May!

Agneta Gillback Ea Hamilton
Director of Konsument Europa Adviser
(signed) (signed)
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5.2 Presentation instructions

Stockholm the 8% of April 2005.

Baltic Sea seminar on ADR promotion
Friday the 27 of May 2005

Presentation of the ADR system in your country

In the first part of the seminar the participants will give presentations of the present
ADR system in the different countries taking part in the seminar.

As a representative of your country you are kindly asked to give such a presentation,
about 15 minutes for each country, and to send it to us before the 13" of May. We
suggest that the presentation covers three - four pages (Times New Roman, 12; about
6-8000 signs.)

When you write your presentation, please cover the following issues:

Status of the ADR(s)? (Public authority; set up by traders; other system?)
Functioning since year?

How is (are) the ADR (s) organized?

Main task of the ADR (s)?

What kind of cases are tried?

Exceptions (deadlines, value limitations, other exceptions)?

How are the cases handled?

Is there a cost for the consumer to have a case tried?

O P® NG e R

Has the consumer the possibility to be present when the case is tried?
10.How long time does it take to have a case tried?

11.What happens if the seller doesn’t comply with the decision of the ADR?
12.Crossborder cases, how are they handled by the ADR?

13.In which languages can applications be made?

14.How many cases are tried each year?

15.Can you shortly describe a crossborder case that has been tried by an ADR?

16.1s there a website for the ADR? What is the address? In what languages is
information given?

If there is no ADR for the moment in your country; or if the present situation is
that there are only a few ADRs that do not cover the need for the consumers, please
describe the present situation for the consumer. Are consumer disputes handled by
courts? What efforts are made to start ADRs in your country? How can the ECCs and
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the consumer organizations act to stimulate the creation of new ADRs? What is the
view of the public authorities when it comes to create ADRs?

Please send your presentation to ea.hamilton@konsumenteuropa.se before the 13"
of May. These presentations will form a part of the report that will be a result of the
seminar.

Welcome to Stockholm!

Ea Hamilton
(signed)
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5.3 Agenda

Baltic Sea seminar on ADR promotion,
Stockholm

Friday the 27t of May 2005, (10.00-16.30)

Agenda
» Welcome, Karin Lindell, Director General of the Swedish Consumer Agency
» Introduction, Agneta Gillback, Director, Konsument Europa, Stockholm

» Experiences of out of court dispute resolution in cross border trade, Peggy
Haase, lawyer, Konsument Europa, Stockholm

» Presentation of the present ADR situation in the different participating
countries

» Workshop; How do we go on? How can the network cooperate to assist
and stimulate the creation of new ADR bodies and better functioning ADR

bodies?

» Conclusions/End

41



5.4 Workshops

Baltic Sea seminar on ADR promotion, Stockholm
Friday the 27th of May 2005

Workshop

Discussion

How can the ECC-offices on a national level promote and/or develop ADR
schemes?

How can ECC coordinate with ADRs on a national level, good examples?

How can existing ADRs be encouraged to handle also cross border cases?

How can the ECC-Net cooperate to assist and stimulate the creation of new ADR
bodies and better functioning ADRs?

How can the ADRs be more involved in the ECC-Net on the European level?

Are there cases going through other channels than the ECC-Net, if so which chan-
nels?

How do the traders benefit from participating in ADR schemes?
How can the ECC-Net inform the consumers regarding companies that accept ADR

schemes?

Ideas, efforts, brainstorming. Conclusions.

Group 1 Group 2

Leena Lindstrom FI Satu Pohjola, FI
Kristina Vaksmaa, EE Maret Tambu, EE
Miglé Kazlauskaité, LT Asta Galiaityte, LT
Piotr Stanczak, PL Christian Moritz, DE
Maria-Louise Pedersen, DK Agneta Gillback SE
Ea Hamilton, SE Peggy Haase, SE
Fredrik Nordquist, SE Par Wikingsson, SE

Torsten Palm, SE, ARN
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5.5 List of participants

Participants ADR seminar

Country name titel

Denmark Maria-Louise Pedersen Lawyer

Christine Maxner
Gemany Christian Moritz

Lithuania Miglé Kazlauskaité
Asta Galinaityte

Estonia  Kristina Vaksmaa Director ECC
Maret Tambu Lawyer
Poland  Piotr Stanczak Lawyer
Finland  Leena Lindstrém Director ECC
Satu Pohjola Senior legal adviser
Sweden  Karin Lindell Director General,
Consumer Agency
Agneta Gillback Director ECC
Ea Hamilton Aviser

Peggy Haase

Par Wikingsson
Fredrik Nordquist
Torsten Palm

ARN
Jenny Arvidsson
ARN

Head of ECC Kehl

EU Law specialist
Legal adviser

Legal adviser
Senior legal adviser
Legal adviser
Head of

information, unit,

Informatician,
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mailadress

mlp@fs.dk
cma@fs.dk

moritz@euroinfo-kehl.com

m.kazlauskaite@ecc.lt
a.galinaityte@ecc.It

kristina.vaksmaa@consumer.ee
maret.tambu@consumer.ee

piotr.stanczak@konsument.gov.pl

leena.lindstrom@kuluttajavirasto.fi
satu.pohjola@kuluttajavirasto.fi

karin.lindell@konsumentverket.se

agneta.gillback@konsumenteuropa.se
ea.hamilton@konsumenteuropa.se

par.wikingsson@konsumenteuropa.se

fredrik.nordquist@konsumenteuropa.se
torsten.palm@arn.se

jenny.arvidsson@arn.se



The Participants in the Conference.

"\\\\\\ Konsument

ECCNet EU ropa

Rosenlundsgatan 9
S-118 87 Stockholm
SWEDEN
Telephone: +46 8 429 07 80
Fax: +46 8 429 07 84
Email: info@konsumenteuropa.se
Web: www.konsumenteuropa.se

The ECC Network is co-funded by the European Commission



